In reference to the proposed Summary Affirmance in the above-entitled

cause in The Court of Appeals of the State of New Mexico, filed December 29, 2008. Summary Affirmance is inappropriate because there are issues of Material Fact that exist and remain. The Appellant Wright requests that the Court of Appeals assign this case to the General Calendar
The District court erred in granting Plaintiffs Summary Judgment.  No trial on the merits was conducted that considered issues related to the foreclosure. Summary Judgment was granted even though disputed issues of material fact exist.  A trial on the merits was conducted on Appellant’s Counterclaim.  However, by stipulation of the Parties at that trial no issue was addressed that related to foreclosure.
(1) Plaintiff was not entitled to foreclosure. The entire Foreclosure was based on Summary Judgment, without a trial on the Merits. Summary Judgment was granted on Plaintiffs’ foreclosure claim.  Defendant made her June 2006 installment in the amount of $1,300.00, but Plaintiffs claim that the June 2006 installment was not paid. This was brought to the trial court’s attention through the western union receipts exhibits A and A-1 that were attached to Defendants Response to Plaintiff’s motion for summary judgment. Plaintiffs accepted Defendants 1,300.00 June 2006 payment and posted it into an overage account in the amount of 1,264.14, a dollar amount of 35.86 less than what Defendant paid. Summary Judgment on Foreclosure was granted based upon  Plaintiffs claim that Defendant failed to make June 2006 monthly installment only. Plaintiff admits to the fact that the control numbers on Defendants evidence of western Union Receipts match those of payments made by Defendant for June 2006. This was brought to the Trial Courts attention through Defendants Supplemental Response to Summary Judgment ¶ 25. The principal balance and payment records were acquired by Defendant from The state of Tennessee and The State of New Mexico regulation and licensing through defendants formal complaints to them. Defendant used the principal balance and payment history documents as evidence to prove that Plaintiffs misappropriated Defendants 1,300.00 June 06 monthly payment posting the incorrect amount and placing into “overage” account. Plaintiffs never provided evidence or documentation to support Defendants increases in monthly payments beginning December 2005 and was brought to the Trial Courts attention by Defendants Response to summary judgment ¶ 33. [Defendants Trial exhibit CC, MM and LL]
Burden rests on the party moving for summary judgment to establish that no genuine issue of material fact exists for trial and the movant is entitled to judgment as a matter of law, and if the movant fails to meet this burden summary judgment is erroneous. Brock v. Goodman, 83 N.M. 580, 494 P.2d 1397 (Ct. App.), rev’d on other grounds, 83 N.M. 789, 498 P.2d 676 (l972); 

Tapia v. McKenzie, 83 N.M. 116, 489 P.2d 181 (Ct. App. 1971): Sanchez v. Public Serv. Co., 82 N.M. 752, 487 P.2d 180 (Ct. App.), rev’d on other grounds, 83 N.M. 245, 490 P.2d 962 (l971): 

Sanchez v. Shop Rite Foods, 82 N.M. 369,482 P.2d 72 (Ct.App. 1971); 

Fidelity Nat’l Bank v. Tommy L. Goff, Inc., 92 N.M. 106, 583 P.2d 470 (l978); 

C & H Constr. & Paving Co. v. Citizens Bank, 93 N.M. 150,597 P.2d ll90 (Ct. App. 1979); 

Phillips v. Allstate Ins. Co., 93 N.M. 648, 603 P.2d 1105 (Ct. App. 1979).

A party moving for summary judgment has the burden of establishing that there is no material issue of fact to be determined by the fact finder and that he is entitled to judgment as a matter of law; the burden is not on the opposing party to prove a prima facie case.  

Yeary v. Aztec Discts., Inc., 83 N.M. 319, 491 P.2d 536 (Ct. App. 1971); 

Coca v. Arceo, 71 N.M. 186, 376 P.2d 970 (l962); 

Barber’s Super Mkts., Inc. v. Stryker, 81 N.M. 227, 465 P.2d 284 (l970); 

Kelly v. Montoya, 81 N.M. 591, 470 P.2d 563 (Ct. App.l970)
The law requires that I must only show at least a reasonable doubt as to the existence of a genuine issue of fact. Holguin v. Smith’s food King Properties, Inc., 105 N.M. 737, 737 P.2d 96 (Court of Appeals 1987).

(2)  Defendant was well within the rules for Discovery.

 Plaintiffs late filing of their Answer to Defendants Amended Answer and           

 Counterclaim provided additional information that made it  

 necessary for Defendant to serve a second set of discovery on 
Plaintiffs. Defendant in her Request for Admissions asked for relevant and crucial evidence for her Summary Judgment case and counterclaims to prove that her original mortgage was fraudulent from the inception. Defendants additional Discovery requests were relevant to Plaintiffs’ summary judgment claim, Defendants counter claim and Plaintiffs claim to foreclosure.  Plaintiffs requested for protective order granted by the District Court was inappropriate. [Defendants second set of request for Admissions 1 thru 11, and Trial exhibits Z, AA,]
As a general rule, a court should not grant summary judgment before a party has completed discovery. Sun country Savings Bank of New Mexico v. McDowell, l08 N.M. 528, 534, 775 P.2d 730, 736 (l989).

(3) Plaintiff provided evidence that Defendants note was separated into two separate transactions by the sudden 99,855.36 increase in Defendants principal balance history May of 2002, and by their production of 2 HUD statements with payoffs to 2 different individuals into evidence. Plaintiffs also admit that in May of 2002 Defendants principal balance is 58,033.67. This was brought to the Trial Courts attention through Defendants supplemental response to Summary Judgment ¶ 18 and 19. The fact and admission by Plaintiffs that Defendants principal balance increased by 99.855.36 in May of 2002 and the fact that Certificates of title for Mobile home and applications were forged and applied for by Plaintiffs in May of 2002, This was brought to the Trial Courts attention through Defendants Supplemental Response ¶ 3, 4, 5, and 6 and Proves that a financial transaction occurred in May of 2002 without the knowledge or consent of Defendant. [Trial exhibits C, CC, DD, EE, FF, and GG] 
Under section, 58-21-A-4 A and B  Prohibited practices and provisions regarding home Loans:  58-21A-8. Subterfuge prohibited. (2003)  No person shall, with the intent to avoid the application or provisions of the Home Loan Protection Act [58-21A-1 to 58-21-14 NMSA 1978] A. divide a loan transaction into separate parts, and C. perform any subterfuge. HISTORY: Laws 2003, ch 436, 8. 
 58-21A-14 Liberal Interpretation (2003 The Home Loan Protection Act 58-21A-1 to 58-21A-14 NMSA 1978 shall be liberally construed to carry out its purpose. HISTORY: Laws 2003, ch.436 14.
58-21-21 fraud unlawful.
It is unlawful for any mortgage company or loan broker in connection with the origination, brokering or making of any mortgage loan, directly or indirectly, to: A. employ any device, scheme or artifice to defraud: or

F.  Engage in any act, practice or course of business, which operates or would operate as a fraud or deceit upon any person.
Issues 1 & 5: 
Plaintiff was not entitled to foreclosure. The entire Foreclosure was based on Summary Judgment, before a trial on the Merits. Plaintiffs made no demonstration during the trial on the merits for foreclosure. Summary Judgment decided foreclosure. No evidence by Plaintiffs was produced at trial to support Summary Judgment. Plaintiff did not provide evidence to support their claim that payments increases to Defendants monthly payment was due to escrow. Defendant made June 2006 installment in the amount of 1300.00. This was brought to the trial courts attention through Defendants Response to summary judgment through exhibits A and A-1 western union receipts. Plaintiffs accepted Defendants 1,300.00 June 2006 payment and posted it into an overage account in the amount of 1,264.14, a dollar amount 
of 35.86 less than what Defendant paid. Foreclosure was initiated by Plaintiffs claim the Defendant failed to make June 2006 monthly installment only. This was brought to the trial courts attention through Defendants Response to summary judgment through exhibits A and A-1 western union receipts and [Defendants Trial exhibit CC]. Plaintiff admits that the control numbers on Defendants evidence of western Union Receipts match those of payments made by Defendant for June 2006 for 1,300.00 and was brought to the Trial courts attention by Defendants Supplemental Response to Summary Judgment, ¶ 25. The principal balance and payment records were acquired by Defendant from The state of Tennessee and The State of New Mexico regulation and licensing through defendants formal complaints to them. Defendant used the principal balance and payment history documents as evidence to prove that Plaintiffs misappropriated Defendants 1,300.00 June 06 monthly payment posting the incorrect amount and placing into “overage” account. Plaintiffs never provided evidence or documentation to support Defendants increases in monthly payments beginning December 2005. [Defendants Trial exhibit CC, MM and LL]

Defendant never had an escrow account. [RP 84] Defendant suddenly begins to be charged for escrow in October of 2003. Defendant never signed an escrow agreement. Plaintiffs never paid property tax out of any escrow account. This was bought tot the Trial Courts attention through Defendants Response to Summary Judgment ¶ 16, 23, 32, 33. [Defendants Trial exhibits CC, Y, Z, and AA]

 Plaintiffs state that Defendants payments are 1,330.86 [RP 84] But provide first ever payment booklet to Defendant 5 months after Plaintiffs start foreclosure proceedings reflecting monthly payments as 1,386.31. Plaintiffs admit that monthly installments on note are 1,296.96. This was brought to the Trial Courts attention through Defendants Supplemental Response to Summary Judgment ¶ 30, 31, 32. [Defendants trial exhibit JJ.] 
Defendant asserts that her principal balance increasing suddenly is relevant to both Summary Judgment and counterclaims because in January 2000 Defendants principal balance is 62,363.56 and steadily works down to 58,033.67 in April of 2002. In May of 2002, an increase in principal balance of 99,855.36 is added to Defendants balance. In May of 2002, Certain Documents regarding Defendants mobile home are forged and applied for by Plaintiffs. This was brought to the Trial courts attention through Defendants Supplemental Response to Summary Judgment ¶ 2. 3. 4. 5 and 6. Defendant’s Mobile home was never recorded in Santa Fe County as being attached or associated with property or Defendant. This proves that in its origination Defendants loan was separated into two parts without Defendants knowledge or consent and that the Plaintiffs Vanderbilt held only the interest in the Original Property. Defendant has been paying the scheduled amount from inception in 1998. Foreclosure and summary judgment in favor of Plaintiffs for 156,863.85 has not been proven by Plaintiffs. [Defendants Trial exhibits AA, CC, DD, EE, FF, GG, and Z]
Under section, 58-21-A-4 A and B  Prohibited practices and provisions regarding home Loans:  58-21A-8. Subterfuge prohibited. (2003)  No person shall, with the intent to avoid the application or provisions of the Home Loan Protection Act [58-21A-1 to 58-21-14 NMSA 1978] A. divide a loan transaction into separate parts, and C. perform any subterfuge. HISTORY: Laws 2003, ch 436, 8.  

58-21A-14 Liberal Interpretation (2003 The Home Loan Protection Act 58-21A-1 to 58-21A-14 NMSA 1978 shall be liberally construed to carry out its purpose. HISTORY: Laws 2003, ch.436 14.
Issue 7. In Defendants second set of discovery and admissions there was relevant issues related to the validity of the note and mortgage as well as relevant issues to Plaintiffs claim of foreclosure. The Protective order granted to Plaintiffs was prejudiced and severely hampered Defendants ability to bring into evidence for the foreclosure and summary judgment. Defendant did not have all evidence relevant to the foreclosure proceeding  and summary judgment as new evidence would have proven that Plaintiffs had knowledge of Defendants note being fraudulent and not recorded in Santa Fe County since the inception in 1998, defendants mobile home never being associated with property,  her ownership of either not recorded, documentation in Santa fe county proving that property was always recorded as vacant land, and documentation of defendants mobile home being owned by Vista Del Mundo Corp., whereby making foreclosure and summary judgment impossible.  [Defendants Trial exhibits R, Y, Z, AA, and II]
As a general rule, a court should not grant summary judgment before a party has completed discovery. Sun country Savings Bank of New Mexico v. McDowell, l08 N.M. 528, 534, 775 P.2d 730, 736 (l989).

Issues 3,4,6,8,11,12,13,14,15,16,17,18,19.   
Plaintiffs did not demonstrate that Defendants loan was initiated as one transaction but rather that they held an interest in Defendants property only. Plaintiffs forged and applied for certificates for title and other documents on Defendants Mobile home, to the State of New Mexico in May of 2002 four years after Defendant presumed closing in 1998. These actions by Plaintiffs constitute fraud.  

58-21-21 fraud unlawful.
It is unlawful for any mortgage company or loan broker in connection with the origination, brokering or making of any mortgage loan, directly or indirectly, to: A. employ any device, scheme or artifice to defraud: or

F.  Engage in any act, practice or course of business, which operates or would operate as a fraud or deceit upon any person.
Plaintiffs have admitted that they were assignees of Defendants note, and admit during trial by testimony that there was no explanation for acquiring Defendants file having none of the appropriate paperwork for this type of transaction, which would be a normal part of their practice. Plaintiffs did not exercise due diligence and their actions were malicious and reckless in the acquisition. 
12.15.7.8 Legal Liability Exposure of creditors and assignees:  C. 58-21A-9 NMSA 1978 generally authorizes a borrower to bring a civil action for violations of the act. In addition, under section 58-21-A-9 NMSA 1978 punitive damages are recoverable only if it is proven that the violation in question was malicious or reckless. In the sense that malicious and reckless, interpreted broadly, suggest the absence of either a good faith reason or of an innocent mistake, it follows that any person who, in good faith, exercises reasonable due diligence when seeking to comply with the act will not be liable for punitive damages under Section 58-21A-9 NMSA l978.   

The Defendants payment history, principal balance documents and Defendants beginning balance of 62,363.56 in 2000, the lack of Plaintiffs evidence to support their claim of Defendants 99,855.36 balance increase in May of 2002 and Plaintiffs production of two HUD statements for the property only, should be the basis and amount for determining the total point and fees threshold. Based on these figures the threshold was exceeded. The Act provides that a homeowner can assert:

At any time during the term of a high-cost home loan, any defense, claim or counterclaim, or action to enjoin foreclosure or to preserve or obtain possession of the dwelling that secures the loan, including but not limited to a violation of the Home Loan Protection Act, after an action to collect on the home loan or foreclosure on the collateral securing the home loan has been initiated or the debt arising from the home loan has been accelerated or the home loan has become sixty days in default.   
Section 58-21-A-11 (B) (2).
Plaintiffs provided only two HUD statements for property price only for 60,500.00. Plaintiffs did not produce evidence to support their claim of the 7,175.57 closing costs being the only set of charges to Defendant as Plaintiffs admitted by trial testimony that they did not receive any customary loan documents in their acquisition. Plaintiffs admit by trial testimony that it was unusual, and uncustomary. Plaintiffs did not provided evidence that they were the lienholders on or had interest in anything other than the purchase price of the property, [Defendants Trial exhibit C and supplemental exhibits] as all documentation on Defendants Mobile home does not reflect Plaintiffs as lienholder. The 7,175.57 exceeds the 5 % threshold of the 60,500.00 property price. The production of the note and mortgage does not prove by fact that Defendant is in default to Plaintiffs for 156,863.85. [Defendants Trial Exhibits C, and supplemental trial exhibits]

Plaintiffs did not support their claims of fact to Summary Judgement by substantial evidence.

Summary judgment was granted before a trial on the merits. Summary Judgment was granted while there were several issues of disputed material facts. The trial only addressed the counterclaims of Defendant and did not address the Summary Judgment. Wherefore the Defendant prays that the Courts assign the above cause to the General Calendar.

                                                   Respectfully Submitted,

                                                                                           Melissa wright pro se

____________________________

                                                                         Melissa Wright

                                                                         1305 South Brown

                                                                         Roswell, NM  88203

                                                                         (505) 317-3545
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