TITLE 11—BANKRUPTCY

CHAPTER 3--CASE ADMINISTRATION

SUBCHAPTER IV--ADMINISTRATIVE POWERS

Sec. 362. Automatic stay
(cite as: 11 USC 362)
    (a) Except as provided in subsection (b) of this section, a petition 

filed under section 301, 302, or 303 of this title, or an application 

filed under section 5(a)(3) of the Securities Investor Protection Act of 

1970, operates as a stay, applicable to all entities, of--

        (1) the commencement or continuation, including the issuance or 

    employment of process, of a judicial, administrative, or other 

    action or proceeding against the debtor that was or could have been 

    commenced before the commencement of the case under this title, or 

    to recover a claim against the debtor that arose before the 

    commencement of the case under this title;

        (2) the enforcement, against the debtor or against property of 

    the estate, of a judgment obtained before the commencement of the 

    case under this title;

        (3) any act to obtain possession of property of the estate or of 

    property from the estate or to exercise control over property of the 

    estate;

        (4) any act to create, perfect, or enforce any lien against 

    property of the estate;

        (5) any act to create, perfect, or enforce against property of 

    the debtor any lien to the extent that such lien secures a claim 

    that arose before the commencement of the case under this title;

        (6) any act to collect, assess, or recover a claim against the 

    debtor that arose before the commencement of the case under this 

    title;

        (7) the setoff of any debt owing to the debtor that arose before 

    the commencement of the case under this title against any claim 

    against the debtor; and

        (8) the commencement or continuation of a proceeding before the 

    United States Tax Court concerning a corporate debtor's tax 

    liability for a taxable period the bankruptcy court may determine or 

    concerning the tax liability of a debtor who is an individual for a 

    taxable period ending before the date of the order for relief under 

    this title.

Relief from stay

Filing bankruptcy automatically stays (stops) most actions against the debtor or the debtor's property  such as foreclosures, lawsuits, or garnishments.  11 U.S.C. 362.  

The stay is designed to preserve the debtor's property and to give the debtor a break from litigation.  The stay is neither absolute nor permanent.

When can a creditor get "relief" from that stay ?

One seeking relief from the stay to go forward against the debtor or his property must show the bankruptcy judge, after a hearing, that there is "cause" for the granting of relief ( which might include showing that the creditor's interest in particular property is not "adequately protected") , or showing that the debtor has no equity in the property and that the property is not needed for a reorganization.

Most often, it is the secured creditor who wants relief from stay to foreclose on real estate or to repossess a car.   Creditors can frequently get relief from the stay to foreclose on property in which the debtor has no equity or where the property is not insured.  Where the equity cushion (the difference between the creditor's claim and the value of the property) is small, the debtor may have to make "adequate protection payments" to the creditor to preserve the equity cushion for the creditor's benefit as a condition of the stay remaining in effect.

Sometimes, creditors want relief from stay to pursue the debtor's insurance coverage.  Such relief is generally granted if the creditor agrees to limit the collection of his judgment to the insurance.  Another common situation is the multi-party case  where the plaintiff does not want to try the case without the debtor being a party (which would be the result if the stay is not lifted).   Judges vary on their approach to these cases:  some judges insist that the debtor be severed from the case and tried against the other defendants;  others will grant relief, with some restrictions on the creditor's rights against the debtor should the creditor get a judgment.

When relief from stay is granted, it does not remove the property from the estate or grant the creditor ownership of the property.  It simply removes the stay and restores the parties to their state law rights and permits the creditor to enforce those rights to the extent that the relief from stay order permits.  Thus, if a mortgage holder gets relief from stay, it doesn't grant the creditor ownership of the collateral, it just frees the creditor to exercise whatever remedies the creditor had outside of bankruptcy.

Relief from stay motions are generally heard on short notice (10-20 days);  the court may grant relief at the initial hearing or set an evidentiary hearing to make a final decision. 

11 USC 362 (continued)

d) On request of a party in interest and after notice and a 

hearing, the court shall grant relief from the stay provided under 

subsection (a) of this section, such as by terminating, annulling, 

modifying, or conditioning such stay--

        (1) for cause, including the lack of adequate protection of an 

    interest in property of such party in interest;

        (2) with respect to a stay of an act against property under 

    subsection (a) of this section, if--

            (A) the debtor does not have an equity in such property; and

            (B) such property is not necessary to an effective 

        reorganization;

        (3) with respect to a stay of an act against single asset real 

    estate under subsection (a), by a creditor whose claim is secured by 

    an interest in such real estate, unless, not later than the date 

    that is 90 days after the entry of the order for relief (or such 

    later date as the court may determine for cause by order entered 

    within that 90-day period) or 30 days after the court determines 

    that the debtor is subject to this paragraph, whichever is later--

            (A) the debtor has filed a plan of reorganization that has a 

        reasonable possibility of being confirmed within a reasonable 

        time; or

            (B) the debtor has commenced monthly payments that--

                (i) may, in the debtor's sole discretion, 

            notwithstanding section 363(c)(2), be made from rents or 

            other income generated before, on, or after the date of the 

            commencement of the case by or from the property to each 

            creditor whose claim is secured by such real estate (other 

            than a claim secured by a judgment lien or by an unmatured 

            statutory lien); and

                (ii) are in an amount equal to interest at the then 

            applicable nondefault contract rate of interest on the value 

            of the creditor's interest in the real estate; or

        (4) with respect to a stay of an act against real property under 

    subsection (a), by a creditor whose claim is secured by an interest 

    in such real property, if the court finds that the filing of the 

    petition was part of a scheme to delay, hinder, and defraud 

    creditors that involved either--

            (A) transfer of all or part ownership of, or other interest 

        in, such real property without the consent of the secured 

        creditor or court approval; or

            (B) multiple bankruptcy filings affecting such real 

        property.

    If recorded in compliance with applicable State laws governing 

    notices of interests or liens in real property, an order entered 

    under paragraph (4) shall be binding in any other case under this 

    title purporting to affect such real property filed not later than 2 

    years after the date of the entry of such order by the court, except 

    that a debtor in a subsequent case under this title may move for 

    relief from such order based upon changed circumstances or for good 

    cause shown, after notice and a hearing. Any Federal, State, or 

    local governmental unit that accepts notices of interests or liens 

    in real property shall accept any certified copy of an order 

    described in this subsection for indexing and recording.

    (e)(1) Thirty days after a request under subsection (d) of this 

section for relief from the stay of any act against property of the 

estate under subsection (a) of this section, such stay is terminated 

with respect to the party in interest making such request, unless the 

court, after notice and a hearing, orders such stay continued in effect 

pending the conclusion of, or as a result of, a final hearing and 

determination under subsection (d) of this section. A hearing under this 

subsection may be a preliminary hearing, or may be consolidated with the 

final hearing under subsection (d) of this section. The court shall 

order such stay continued in effect pending the conclusion of the final 

hearing under subsection (d) of this section if there is a reasonable 

likelihood that the party opposing relief from such stay will prevail at 

the conclusion of such final hearing. If the hearing under this 

subsection is a preliminary hearing, then such final hearing shall be 

concluded not later than thirty days after the conclusion of such 

preliminary hearing, unless the 30-day period is extended with the 

consent of the parties in interest or for a specific time which the 

court finds is required by compelling circumstances.

    (2) Notwithstanding paragraph (1), in a case under chapter 7, 11, or 

13 in which the debtor is an individual, the stay under subsection (a) 

shall terminate on the date that is 60 days after a request is made by a 

party in interest under subsection (d), unless--

        (A) a final decision is rendered by the court during the 60-day 

    period beginning on the date of the request; or

        (B) such 60-day period is extended--

            (i) by agreement of all parties in interest; or

            (ii) by the court for such specific period of time as the 

        court finds is required for good cause, as described in findings 

        made by the court.

    (f) Upon request of a party in interest, the court, with or without 

a hearing, shall grant such relief from the stay provided under 

subsection (a) of this section as is necessary to prevent irreparable 

damage to the interest of an entity in property, if such interest will 

suffer such damage before there is an opportunity for notice and a 

hearing under subsection (d) or (e) of this section.

    (g) In any hearing under subsection (d) or (e) of this section 

concerning relief from the stay of any act under subsection (a) of this 

section--

        (1) the party requesting such relief has the burden of proof on 

    the issue of the debtor's equity in property; and

        (2) the party opposing such relief has the burden of proof on 

    all other issues.

